Although several criminologists and social scientists have drawn attention to the high rates of mental and cognitive disability amongst populations of young people embroiled in youth justice systems, less attention has been paid to the ways in which young people with disability are disproportionately exposed to processes of criminalisation and how the same processes serve to further disable them. In this paper, we aim to make a contribution towards filling this gap by drawing upon qualitative findings from the Comparative Youth Penality Project -an empirical inter-jurisdictional study of youth justice and penality in England and Wales and in four Australian states. We build on, integrate and extend theoretical perspectives from critical disability studies and from critical criminology to examine the presence of, and responses to, socio-economically disadvantaged young people with multiple disabilities (complex support needs) in youth justice systems in our selected jurisdictions. Four key findings emerge from our research pertaining to: (i) the criminalisation of disability and disadvantage; (ii) the management of children and young people with disabilities by youth justice agencies; (iii) the significance of early and holistic responses for children and young people with complex support needs; and (iv) the inadequate nature of community based support.
. Studies from Australia and England and Wales also show that young people in contact with youth justice systems have higher levels of: speech and language impairments (Hughes et al 2012; Snow et al 2015; Anderson et al 2016) ; head injury and acquired brain injury (Kenny and Lennings 2007; Farrer et al 2013) ; attention deficit hyperactivity disorder (ADHD) (Young et al 2015) ; and fetal alcohol spectrum disorders (FASD) (Education and Health Standing Committee 2012).
Furthermore, young people enmeshed in youth justice systems invariably experience multiple impairments (complex support needs). For example, disadvantaged young people who have experienced traumatic brain injuries are more likely than their non-disabled peers to: be diagnosed with mental health disorders; suffer from psychological distress; endure cognitive disabilities; express associated behavioural problems; be victims of bullying and to engage in problematic patterns of drug and alcohol use (Kenny et al 2006; Williams et al 2010; Vaughn et al 2014) . Equally, young people with cognitive disabilities are more likely than others to develop mental health problems or have additional developmental disorders such as autism spectrum disorders and attention deficit hyperactivity disorder (Hughes et al 2012) .
It is the complex and multiple interfaces across socio-economic disadvantage, mental health disorders, cognitive disabilities, complex support needs and processes of criminalisation that interest us here: the governance of particularly disadvantaged and structurally vulnerable young people through mechanisms of control, regulation and youth justice intervention.
Theoretical framework: towards critical disability criminology
This study is nested within, and derives from, a larger-scale research project -the Comparative Youth Penality Project (CYPP) -that is examining the development and functioning of youth penality and justice regimes in four selected states in Australia (New South Wales, Queensland, Victoria and Western Australia) and in England and Wales.
A key aim here is to build on, and extend, recent theoretical work emerging from critical disability studies and critical criminology and to contribute further to the development of a critical disability criminology (Baldry and Dowse 2013; Dowse et al 2014; Baldry et al 2015; Baldry 2017) . This situates our theoretical orientation unequivocally within the 'social model of disability' (Oliver 1996) , which makes a crucial distinction between 'impairment' as a characteristic of an individual's body or mind, and 'disability' as a socially constructed systemic phenomenon that serves to create and compound discriminatory barriers and obstructive social arrangements that disable people. Embedded in this is a critical criminological orientation that -in attempting to understand and address criminalisation, crime and justice -foregrounds the contexts of power and the institutional/social-structural relations that give rise to systemic inequalities. When combined, these theoretical approaches take the power relations embedded in age/generation, class, 'race', gender and ableism as cross cutting analytic lenses to interrogate critically the relations between socio-economic disadvantage, disability(ies) and processes of criminalisation and, ultimately, to comprehend the substantial over-representation of young people with complex support needs in youth justice systems.
Such critical disability criminology aims to address the absences identified by Dowse et al (2009: 38-39 ) when noting that critical disability studies have tended to overlook criminal/youth justice, whilst critical criminology has failed to engage with the criminalistion of disability, notwithstanding the fact that criminal/youth justice systems are often the de facto institutions within which disadvantaged (young) people with complex support needs are 'managed' (Baldry and Dowse 2013). As Dowse et al (2009: 31) have identified:
There is a pressing need, recognised among researchers, criminal justice agencies, practitioners and advocacy groups, to move beyond traditional theoretical approaches which examine social support systems, processes of criminal justice and the presence of impairment as separate issues and towards an integrated conceptualisation of the over-representation of people with MHD&CD [mental health disorders and cognitive disabilities] in the criminal justice system as a complex human, social and political phenomenon.
We are attempting, therefore, to apply the analysis of our empirical data towards advancing a theoretical framework that might enable us to better comprehend the dynamic interactions between individuals, institutions and systems that lead to disadvantaged and marginalised young people with disability (and/or complex needs) being funnelled into, around, and often back into, youth justice systems before eventually being discharged into adult prisons (see also Dowse et al 2009; Baldry 2014) .
Method, participants and analysis
The empirical foundations of our paper principally comprise primary qualitative data collected as part of the wider CYPP. We undertook 124 semi-structured in-depth interviews with a range of practitioners, managers and experts directly engaged in, or with an interest in, youth justice services.
7 Each interview was structured around 10 thematic sections comprising 40 questions.
Non-probability purposive sampling was employed to identify and select our interviewees.
Interview participants were drawn from six research sites in England and Wales -two Youth
Offending Team (YOT) areas in the North of England, two similar areas in the South of England and two in Wales. In Australia participants were drawn from four states: NSW;
Queensland; Victoria and Western Australia.
All interviews were recorded, transcribed and manually coded. A coding frame was developed based on the 10 interview themes to facilitate thematic analyses using the principles of grounded theory (Corbin and Strauss 2008) , and Braun and Clarke's (2006) six phases of thematic analysis were followed: familiarisation of the data; generating initial codes; searching for themes; reviewing themes; defining and naming themes; and writing up.
In addition to the interview data, we also undertook an extensive review of interdisciplinary research literature (including criminology, the health sciences, law, sociology and social policy), alongside a substantial volume of reports published by government agencies and NGOs. For the purposes of this paper we present and analyse the dominant themes that emerged from the practitioner, manager and expert interviews.
Results
Four overarching themes emerged from the analyses of the interview data pertaining to: (i) the criminalisation of disability and disadvantage; (ii) the management of children and young people with disabilities by youth justice agencies; (iii) the significance of early and holistic responses for children and young people with complex support needs; and (iv) the inadequate nature of community based support. The dissonance between the chronological age of young people coming before the courts and the level of their cognitive functioning was a further concern for interview respondents across all study sites. It was reported that many young people appearing before the courts have cognitive functioning and reading and writing levels at an age well-below the age of criminal responsibility (10 years of age) in Australia and England and Wales. Many respondents reported that children and young people with cognitive and borderline cognitive impairments have a reduced capacity to understand and comprehend the implications of their offending and to follow, and actively engage with, the legal process (see also Haines et al 2012: 150-151) .
The criminalisation of disability and disadvantage
One respondent's observations echoed many others:
Chronological age can be very deceiving. You know we have 18 year olds who really are functioning as 10 year olds… their lives have been so chaotic… emotionally and indeed intellectually they are miles behind (E&W, District Judge).
Children and young people with complex support needs were typically characterised as falling 'through a very, very big gap' (Aus, Policymaker) and as 'frequent fliers' with 'the trifecta' (Aus, Policymaker). We were informed that such young people 'tend to become criminalised and their trajectory along the criminal justice system is pretty well set' (Aus, Youth Worker).
Participants also commented on how the interrelation between a child's poor familial and state care experiences, together with their cognitive impairment and skewed emotional processing, served to exacerbate poor emotional and behavioural control which, in turn, often resulted in more intensive/punitive youth justice responses:
They tend to be in the looked after system...which has probably left them damaged and vulnerable and prone to poor decision making because of all the things around stresses... delayed development, numeracy, literacy, etc.… it would take them longer to modify their behaviour, or for agencies to support them to modify their behaviours. Therefore they are likely to have a greater number of offences on the go at any one time. Quid pro quo, the courts will get fed up with them and they will end up in custody (E&W, YOT Manager).
High levels of exclusion from school for young people with cognitive impairment and complex support needs lead to poor levels of literacy and numeracy that are ultimately criminalised. As one Magistrate from England and Wales commented: 'the reason we have so many traffic offences by young [people] , is because they can't pass the test because they can't read and they can't get a licence' (E&W, Judicial Participant). Relatedly, it was suggested that young people are often subject to overly onerous bail or community supervision conditions even though, in reality, they have insufficient understanding and/or capacity to comply with them. An
Australian policymaker, for example, commented:
They're vulnerable young people, they're easily exploited, their brains are poorly developed in terms of understanding consequences, and you put a bunch of conditions on them that they don't even hear, let alone understand… so then they breach, in and out in short bursts… or quite long periods on remand where they're not getting much of anything (Aus, Policymaker).
The management of children and young people with disabilities by youth justice agencies
Respondents reported that criminalisation begins when young people with complex support needs are processed by the police. These young people are overrepresented amongst those excluded from school and, paradoxically, they are often turned away from health and welfare services as a consequence of their 'disruptive' behaviour. Accordingly, they have a higher than normal public presence/profile and are often left to the police to 'manage' (see also Baldry and Interview respondents from Australia and England and Wales considered police to be illequipped to deal with young people with complex support needs, and spoke of the need for adequate training for police officers (and legal professionals) to provide them with the skills to recognise disability and impairment and to respond appropriately:
The police don't, or they haven't had a great deal of training I don't believe on these mental handicaps [sic] , and they don't always recognise when a person they're apprehending actually has one of these spectrums (E&W, Magistrate).
Conversely, the positive outcomes that arise when police officers do receive adequate training were also highlighted:
We did a bit of work with a couple of police officers on the beat about a young man who had autism. He was constantly being arrested… so we organised a meeting, we got a psychiatrist who dealt with autism in and he talked about why he reacts the way he does… We spent quite a long time with them explaining it… things did improve after that. They were more tolerant and more careful about how they dealt with him (E&W,
YOT Court Orders and Remand Manager).
Practitioners told us that young people with cognitive disability in particular often enter the youth justice system after offending in an OOHC setting (see also Taylor and/or those engaged in child protection proceedings entering youth justice systems to the criminalising actions of OOHC staff. In particular, a tendency for such staff to call the police to manage behaviour that would ordinarily be dealt with by parents in family home environments:
... things are run on the basis that if you behave as you might well do as a child in distress in a family home, break a window slam a door or whatever it is. On the whole, you would be encouraged to mend it maybe pay some money, use your pocket money.
In the [children's] home you are much more likely to be charged with criminal damage and sent to court (E&W, Senior NGO Officer). However, most respondents across the jurisdictions considered custody to be an inappropriate response for young people with disabilities and acknowledged that it often serves to exacerbate trauma:
There would be genuinely very few magistrates, or virtually none, who would actually say, "if we can't do anything for them in the community then we will lock them up", but inevitably that's what ends up happening because if they don't get any services whatsoever then… their issues just continue (Aus, Judiciary).
A striking contradiction emerged from the data. Respondents were asked whether there are any groups of young people for whom custody is especially inappropriate and many referred to young people with mental health disorders and cognitive disabilities: '… some young people with significant learning difficulties who can't really take responsibility for their actions'
(E&W, YOT Senior Practitioner), and 'particularly for kids with mental illness or intellectual disability, and also kids with serious drug problems, obviously it would be much better for them to go into a therapeutic community' (Aus, Judiciary on the other hand, in order that they might receive assessment, care and support) was a common and distressing theme to emerge from the interviews with practitioners, managers and experts.
Respondents pointed out that young people involved with youth justice systems are increasingly presenting with multiple disabilities and health problems and, therefore, must be screened for a whole range of conditions:
Whether it's intellectual disability, cognitive impairment or whether it's a very severe social disability, everything from the autism spectrum to... FASD, and then all the other aspects in between. It's very apparent to you as a magistrate how many people struggle from these things (Aus, Judiciary).
Early diagnoses were seen as particularly important in order to facilitate diversion and provide 'an opportunity of maybe catching some of these issues and not criminalising them' (E&W, District Judge). Equally, diagnoses were seen as vital for the youth justice system to respond appropriately:
You could have a 17 year old in front of you who has speech and language disabilities, Interviewees also spoke of the siloed service approach and of the need for information sharing between departments and agencies, as young people often bounce from service to service without important diagnostic and assessment information travelling with them.
The inadequate nature of community based support
Interview respondents commented on the 'appallingly high' proportion of young people with mental health disorders and cognitive disabilities in the youth justice system and questioned:
'why is that where the funnel takes them?' (Aus, Academic). Respondents also reported that 'prisons are just full of people that need treatment not incarceration' (E&W, YOT Manager).
A lack of community-based provision and the inadequate nature of support available for children and young people with complex needs was a persistent theme to emerge from the primary qualitative data.
Programmes and strategies to systematically divert young people with complex support needs from youth justice systems were thought to be vital, but many interview respondents explained that diversion was only ever truly effective if there is something meaningful to divert the young person to. 8 This was often said not to be the case: 'I could easily count it on one hand how many times we've actually successfully referred a client to our youth mental health services and they have actually proceeded to a service' (Aus, Juvenile Justice Manager).
Some respondents drew attention to good practices. For example, in NSW the Youth on Track programme was considered to be 'a good example of the appropriateness of early intervention for young people' (Aus, Youth Worker), as a means of diverting them from the youth justice system:
8 In England and Wales pre-court/diversionary disposals include: triage (an informal measure); youth caution; and youth conditional caution. In Australia, diversion operates differently in each jurisdiction. In NSW, young people can be diverted by warnings, cautions and youth justice conferences. In Queensland, they can be diverted by cautions or referrals to youth justice conferences. In Victoria police are able to issue formal cautions, however, there is no legislated pre-court diversion scheme for young people and as a result diversion operates on an ad hoc basis. In Western Australia young people can be issued with a warning or referred to the multidisciplinary Juvenile Justice Teams.
So the idea is to pick up the kids who have been cautioned by police but who have issues which really need attention… possibly early signs of mental health problems, learning disabilities... to basically have a way of sort of picking up these kids, so once they've already come to the attention of police and possibly been cautioned a couple of times, but before they get really entrenched in the juvenile justice system, to actually have a kind of referral pathway for these kids to get some help (Aus, Solicitor).
9
But the overwhelming message to emerge from the interview data pointed to the inadequate nature of community based, non-criminalising support for young people with complex support needs. In Australia, the closure and increasing fragmentation of community-based support services was a matter of concern and many respondents commented on the contracting-out of services to NGOs and the private sector:
Governments are always about saving money and pushing services out… to the nonprofit or more scarily, the for-profit sector. The idea of Serco… running a centre for disabled people scares the bejesus out of me (Aus, Policymaker).
Similar concerns were expressed by respondents in England and Wales who referred to the compelling need for properly resourced health, education, and community support services:
Sometimes we have to really push to get some form of mental health recommendation within the programme or drug course or whatever, because the YOTs just don't have the resources to offer that... [they] are on limited resources … limited programmes (E&W, Magistrate).
Discussion
The principal findings from the study contribute an inter-jurisdictional comparative perspective to the limited, but growing, body of research on young people with mental health disorders, cognitive disabilities and complex support needs in youth justice systems. While there are some notable differences both within and between the jurisdictions, the striking similarities endure. The research presented here adds to an emerging body of evidence that young people who endure socio-economic disadvantage(s) and myriad complex needs are excessively criminalised in the absence of community-based education, health and welfare services and disproportionately and quite inappropriately processed, governed and regulated by systems of control (and punishment) rather than care (and welfare). Moreover, repeated contact with youth justice systems can impose devastating long-term impacts on individuals, families and communities by both creating and compounding complex support needs and embedding this vulnerable population within the apparatus of punishment. This is, of course, ultimately contingent on social class and the material resources available to young people and their families. For the poor and dispossessed (and especially for Indigenous children and young people in Australia), too often imprisonment becomes the norm in lieu of the community-based holistic support services that are increasingly reserved for those who are able to purchase them.
Recalling the theoretical priorities of critical disability criminology, the relations between socio-economic context, disability(ies) and criminalisation are plain to see. Ultimately, such unnecessary cruel and unusual punishment is not justice. Rather it is criminal.
